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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part; reversed in part and remanded.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case r equi r es us 

t o det er mi ne whet her  t he t r ade secr et  st at ut e,  Wi s.  St at .  

§ 134. 90 ( 2003- 04) , 1 pr ecl udes al l  c i v i l  l aw r emedi es based on 

t he mi sappr opr i at i on of  conf i dent i al  i nf or mat i on t hat  f al l s  

out si de of  t he st at ut or y def i ni t i on of  a t r ade secr et .   We al so 

det er mi ne whet her  Wi s.  St at .  § 943. 70( 2)  cr i mi nal i zes t he 

subsequent  mi sappr opr i at i on of  conf i dent i al  i nf or mat i on when t he 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  



No.  2004AP468   

 

2 
 

i nf or mat i on was l awf ul l y obt ai ned.   We concl ude t hat  

§ 134. 90( 6) ( a)  does not  pr ecl ude al l  ot her  c i v i l  r emedi es based 

on t he mi sappr opr i at i on of  conf i dent i al  i nf or mat i on,  i f  t he 

i nf or mat i on does not  meet  t he st at ut or y def i ni t i on of  a t r ade 

secr et  under  § 134. 90( 1) ( c) .   Accor di ngl y,  i n t he case bef or e 

us,  § 134. 90( 6) ( b) 2 per mi t s c i v i l  t or t  r emedi es based on t he 

mi sappr opr i at i on of  conf i dent i al  i nf or mat i on.   Ther ef or e,  

because t he pl ai nt i f f ' s  compl ai nt  st at ed ot her  common l aw cl ai ms 

and because mat er i al  f act s r el evant  t o t hose cl ai ms ar e 

di sput ed,  i t  was er r or  t o di smi ss t he compl ai nt .   However ,  we 

al so concl ude t hat  § 943. 70( 2)  does not  appl y when an i ndi v i dual  

l awf ul l y obt ai ns comput er - st or ed conf i dent i al  i nf or mat i on,  but  

l at er  mi sappr opr i at es i t .   Accor di ngl y,  t he pl ai nt i f f ' s  

§ 943. 70( 2)  c l ai m was pr oper l y di smi ssed on summar y j udgment .   

Accor di ngl y,  we af f i r m i n par t ;  r ever se i n par t  and r emand t o 

t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

I .   BACKGROUND2 

¶2 Bur bank Gr ease Ser vi ces,  LLC ( Bur bank)  i s engaged i n 

t he busi ness of  col l ect i ng and pr ocessi ng used r est aur ant  f r y 

gr ease,  t r ap gr ease,  and i ndust r i al  gr ease.   I n 2001,  Bur bank 

had appr oxi mat el y 11, 250 cust omer s i n Wi sconsi n and 3, 200 i n 

sur r oundi ng st at es.   About  65% of  Bur bank' s  cust omer s wer e 

r est aur ant s;  t he r est  wer e gr ease t r ap and i ndust r i al  cust omer s.    

                                                 
2 I n or der  t o r esol ve t he l egal  i ssues pr esent ed by t hi s 

r evi ew,  we t ake t he f ol l owi ng f act s der i ved f r om t he pl eadi ngs 
and af f i davi t s as t r ue,  but  onl y f or  t he pur pose of  our  r evi ew.   
See Pr ah v.  Mar et t i ,  108 Wi s.  2d 223,  229,  321 N. W. 2d 182 
( 1982) .  
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¶3 Lar r y Sokol owski  ( Sokol owski )  was empl oyed by Bur bank 

i n var i ous management  posi t i ons f r om November  1997 t o Apr i l  

2001.   When he r esi gned f r om Bur bank,  Sokol owski  was t er r i t or y 

manager .   Hi s dut i es i n t hat  posi t i on i ncl uded t he over si ght  of  

sal es peopl e,  t he management  of  cust omer  r el at i ons wi t h 

i ndust r i al  c l i ent s and t he pr epar at i on of  spr eadsheet s and 

bi l l i ngs f or  Bur bank' s account ant .    

¶4 Bur bank di st r i but ed a code of  conduct  i n r egar d t o 

conf i dent i al  i nf or mat i on t hat  i t  r equi r ed al l  manager s t o 

acknowl edge and t o f ol l ow.   The code pr ovi ded t hat  " [ n] o .  .  .  

empl oyee shal l  di scl ose any conf i dent i al  or  pr i v i l eged 

i nf or mat i on t o any per son wi t hi n t he Company who does not  have a 

need t o know or  t o any out si de i ndi v i dual  or  or gani zat i on except  

as r equi r ed i n t he nor mal  cour se of  busi ness. "   Sokol owski  was 

awar e of  t hi s pr ovi s i on.  

¶5 Al l  Bur bank empl oyees r ecei ved an empl oyee handbook 

t hat  cont ai ned a pr ovi s i on r equi r i ng non- di scl osur e of  t r ade 

secr et  and conf i dent i al  busi ness i nf or mat i on.   The handbook 

pr ovi ded t hat  di scl osur e coul d r esul t  i n di sc i pl i nar y act i on,  

i ncl udi ng t er mi nat i on.   The handbook pr ovi s i on al so st at ed t hat  

empl oyees mi ght  be r equi r ed t o s i gn a non- di scl osur e agr eement  

as a condi t i on of  empl oyment .   Sokol owski  acknowl edged i n 

wr i t i ng t hat  he r ecei ved and under st ood t hi s pr ovi s i on. 3  

                                                 
3 The non- di scl osur e sect i on of  t he empl oyee handbook r eads 

as f ol l ows:  

The pr ot ect i on of  conf i dent i al  busi ness 
i nf or mat i on and t r ade secr et s i s v i t al  t o t he 
i nt er est s and t he success of  [ Bur bank] .   Such 
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¶6 On Apr i l  15,  2001,  Sokol owski  s i gned an empl oyment  

agr eement  wi t h Uni t ed Li qui d Wast e Recycl i ng,  I nc.  ( Uni t ed 

Li qui d) ,  and on Apr i l  20,  2001,  he r esi gned f r om Bur bank.   Pr i or  

t o r esi gni ng,  he obt ai ned conf i dent i al  i nf or mat i on f r om 

Bur bank' s comput er  syst em.   He t ook t he f ol l owi ng i nf or mat i on 

wi t h hi m when he l ef t :   ( 1)  a har dcopy of  a l i s t  of  Bur bank' s  

gr ease t r ap cust omer s,  cont ai ni ng about  2, 400 names,  phone 

number s and addr esses,  cont act  per sons,  t ot al  gal l ons f or  each 

gr ease t r ap,  and pr i c i ng Bur bank had appl i ed t o each cust omer ;  

( 2)  a spr eadsheet  of  Bur bank' s i ndust r i al  c l i ent s t hat  showed 

t he amount  of  gr ease col l ect ed f r om each cust omer  t i mes t he 

mar ket  r at e l ess a pr ocessi ng f ee,  whi ch det er mi ned what  Bur bank 

                                                                                                                                                             
conf i dent i al  i nf or mat i on i ncl udes,  but  i s not  l i mi t ed 
t o,  t he f ol l owi ng exampl es:  

• comput er  pr ocesses 
• comput er  pr ogr ams and codes 
• cust omer  l i s t s 
• f i nanci al  i nf or mat i on 
• mar ket i ng st r at egi es 
• new mat er i al s r esear ch 
• pendi ng pr oj ect s and pr oposal s 
• pr opr i et ar y pr oduct i on pr ocesses 
• r esear ch and devel opment  st r at egi es 
• t echnol ogi cal  dat a 
• t echnol ogi cal  pr ot ot ypes 

Empl oyees who ar e exposed t o conf i dent i al  
i nf or mat i on may be r equi r ed t o s i gn a non- di scl osur e 
agr eement  as a condi t i on of  empl oyment .   Empl oyees who 
i mpr oper l y use or  di scl ose t r ade secr et s or  
conf i dent i al  busi ness i nf or mat i on wi l l  be subj ect  t o 
di sci pl i nar y act i on,  up t o and i ncl udi ng t er mi nat i on 
of  empl oyment  and l egal  act i on,  even i f  t hey do not  
act ual l y benef i t  f r om t he di scl osed i nf or mat i on.  
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woul d pay t he cust omer  f or  t he mat er i al  col l ect ed; 4 and ( 3)  a 

comput er i zed spr eadsheet  showi ng t he amount  of  col l ect i ons and 

r evenues per  cust omer  f or  cer t ai n dr i ver s,  or gani zed by t he 

dr i ver ' s r out e.   Sokol owski  t ook t he i nf or mat i on wi t h hi m when 

he l ef t  Bur bank' s empl oy,  wi t hout  Bur bank' s per mi ssi on and wi t h 

t he knowl edge t hat  Bur bank consi der ed al l  of  t hi s i nf or mat i on 

conf i dent i al .  

¶7 On Apr i l  25,  2001,  Sokol owski  began wor ki ng f or  Uni t ed 

Li qui d as a sal es and cust omer  ser vi ce r epr esent at i ve.   Uni t ed 

Li qui d pr ovi ded wast e and cake s l udge haul i ng and gl ass,  met al ,  

and pl ast i c r ecycl i ng ser vi ces t o i ndust r i al ,  muni ci pal ,  and 

commer ci al  c l i ent s t hr oughout  Wi sconsi n.   Sokol owski  and Uni t ed 

Li qui d l at er  f or med Uni t ed Gr ease,  LLC ( Uni t ed Gr ease) ,  whi ch 

began col l ect i ng f r y gr ease,  t r ap gr ease and i ndust r i al  gr ease 

i n di r ect  compet i t i on wi t h Bur bank.    

¶8 Sokol owski  had Bur bank' s conf i dent i al  i nf or mat i on 

ent er ed i nt o Uni t ed Li qui d' s comput er  syst em.   Sokol owski  used 

t hi s conf i dent i al  i nf or mat i on t o sol i c i t  cust omer s f or  Uni t ed 

Gr ease.    

¶9 Subsequent l y,  Uni t ed Gr ease acqui r ed about  80 f r y 

gr ease cust omer s,  whi ch wer e most l y f or mer  Bur bank cust omer s,  

and 157 gr ease t r ap cust omer s,  t he maj or i t y of  whi ch wer e f or mer  

                                                 
4 Bur bank poi nt s out  i n i t s br i ef s t hat  t hi s was a 

speci al i zed pr i c i ng/ payment  f or mul a based on t he cust omer ' s 
gr ease yi el d per cent age af t er  Bur bank' s pr ocessi ng cost s,  and 
t hat  no ot her  compet i t or  possessed t hi s i nf or mat i on,  nor  was i t  
avai l abl e t hr ough pr oper  means.  
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Bur bank cust omer s.   Uni t ed Gr ease al so managed t o acqui r e one or  

t wo of  Bur bank' s f or mer  i ndust r i al  cust omer s.  

¶10 When Bur bank became awar e t hat  Sokol owski  was 

sol i c i t i ng i t s cust omer s,  i t  f i l ed t hi s act i on al l egi ng t hat  

Sokol owski  mi sappr opr i at ed Bur bank' s t r ade secr et s i n v i ol at i on 

of  Wi s.  St at .  § 134. 90;  br eached hi s dut y of  l oyal t y t o Bur bank,  

whi ch he owed as Bur bank' s agent ;  i nt ent i onal l y i nt er f er ed wi t h 

Bur bank' s busi ness r el at i onshi ps;  and commi t t ed comput er  cr i mes 

i n v i ol at i on of  Wi s.  St at .  § 943. 70( 2) .   The compl ai nt  al so 

al l eged t hat  Uni t ed Gr ease and Uni t ed Li qui d had ai ded and 

abet t ed Sokol owski  i n t he br each of  hi s dut y of  l oyal t y;  had 

conspi r ed t o depr i ve Bur bank of  i t s  cust omer s;  and had 

i nt ent i onal l y i nt er f er ed wi t h Bur bank' s busi ness r el at i onshi ps.    

¶11 Bot h par t i es f i l ed mot i ons f or  summar y j udgment .   The 

ci r cui t  cour t  gr ant ed t he def endant s '  mot i on and di smi ssed t he 

compl ai nt .   The ci r cui t  cour t 5 concl uded t hat  Bur bank' s 

conf i dent i al  i nf or mat i on was not  pr ot ect ed by Wi s.  St at .  

§ 134. 90( 6) ,  t he t r ade secr et  st at ut e,  because t he i nf or mat i on 

di d not  meet  t he st at ut or y def i ni t i on of  a t r ade secr et .   The 

ci r cui t  cour t  al so concl uded t hat  by enact i ng § 134. 90( 6) ,  al l  

common l aw t or t  c l ai ms based on t he mi sappr opr i at i on of  

conf i dent i al  i nf or mat i on wer e pr ecl uded,  except  t hose t hat  

i nvol ved i nf or mat i on t hat  met  t he st at ut or y def i ni t i on of  a 

t r ade secr et .   And f ur t her ,  t he cour t  concl uded t hat  t her e had 

                                                 
5 The Honor abl e Di ane M.  Ni cks,  c i r cui t  cour t  j udge f or  Dane 

Count y,  pr esi ded.   
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been no comput er  cr i me under  Wi s.  St at .  § 943. 70( 2)  because 

Sokol owski  was aut hor i zed t o obt ai n t he comput er - st or ed 

i nf or mat i on when he obt ai ned i t .    

¶12 Bur bank appeal ed t he ci r cui t  cour t ' s  gr ant  of  summar y 

j udgment  and t he cour t  of  appeal s af f i r med.   We r evi ew t hat  

deci s i on.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶13 Thi s case r equi r es us t o r evi ew summar y j udgment  

di smi ssi ng Bur bank' s compl ai nt .   When we do so,  we i ndependent l y 

appl y t he same met hodol ogy as t he c i r cui t  cour t .   Gr een Spr i ng 

Far ms v.  Ker st en,  136 Wi s.  2d 304,  315- 17,  401 N. W. 2d 816 

( 1987) .   The summar y j udgment  awar ded her e i s dr i ven by t he 

i nt er pr et at i on of  Wi s.  St at .  § 134. 90( 6)  and Wi s.  St at .  

§ 943. 70.   St at ut or y const r uct i on or  a st at ut e' s appl i cat i on t o 

a set  of  f act s i s a quest i on of  l aw t hat  we deci de 

i ndependent l y,  owi ng no def er ence t o t he deci s i ons of  ot her  

cour t s.   Mi nut eman,  I nc.  v.  Al exander ,  147 Wi s.  2d 842,  853,  434 

N. W. 2d 773 ( 1989) .  
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B.  St at ut or y Const r uct i on 

 1.  Gener al  pr i nci pl es 

¶14 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   We l ook f i r st  at  t he pl ai n l anguage of  t he 

st at ut e,  t aki ng i nt o consi der at i on t he cont ext  i n whi ch t he 

pr ovi s i on under  consi der at i on i s used.   I d. ,  ¶¶45- 46.   

" St at ut or y l anguage i s gi ven i t s common,  or di nar y,  and accept ed 

meani ng. "   I d. ,  ¶45.   The scope,  hi st or y and pur pose of  t he 

st at ut e ar e al so " r el evant  t o a pl ai n- meani ng i nt er pr et at i on of  

an unambi guous s t at ut e as l ong as [ t hey]  ar e ascer t ai nabl e f r om 

t he t ext  and st r uct ur e of  t he st at ut e i t sel f . "   I d. ,  ¶48.   When 

a wor d of  common usage i s not  def i ned i n a st at ut e,  we may t ur n 

t o a di ct i onar y t o ascer t ai n i t s  meani ng.   See Gar ci a v.  Mazda 

Mot or  of  Am. ,  I nc. ,  2004 WI  93,  ¶14,  273 Wi s.  2d 612,  682 N. W. 2d 

365.   I f  t he l anguage of  a st at ut e i s ambi guous,  we may consi der  

ext r i nsi c sour ces,  such as l egi s l at i ve hi st or y,  t o ai d i n our  

anal ysi s.   Kal al ,  271 Wi s.  2d 633,  ¶50.   However ,  we may consul t  

ext r i nsi c sour ces " t o conf i r m or  ver i f y a pl ai n- meani ng 

i nt er pr et at i on. "   I d. ,  ¶51.    

2.  Wi sconsi n St at .  § 134. 90 

¶15 Wi sconsi n St at .  § 134. 90( 1) ( c)  def i nes t he t er m " t r ade 

secr et "  and § 134. 90( 2)  pr ohi bi t s any per son f r om 

mi sappr opr i at i ng a t r ade secr et  t hr ough a var i et y of  speci f i c  

act s set  f or t h i n t he st at ut e.   The st at ut e al so per mi t s cour t s 
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t o gr ant  i nj unct i ons,  § 134. 90( 3) ,  and t o awar d damages i n 

addi t i on t o,  or  i n l i eu of ,  i nj unct i ve r el i ef ,  § 134. 90( 4) .    

¶16 Pr evi ous j udi c i al  deci s i ons t hat  Bur bank has not  

appeal ed have concl uded,  f or  pur poses of  t hi s case,  t hat  

Bur bank' s conf i dent i al  i nf or mat i on Sokol owski ,  Uni t ed Gr ease and 

Uni t ed Li qui d used di d not  qual i f y under  Wi s.  St at .  

§ 134. 90( 1) ( c)  as t r ade secr et s.   Accor di ngl y,  we do not  deci de 

whet her  t he conf i dent i al  i nf or mat i on t hat  Sokol owski  t ook f r om 

Bur bank woul d qual i f y as t r ade secr et s under  § 134. 90( 1) ( c) .   

I nst ead,  we ar e asked t o const r ue subsec.  ( 6)  of  § 134. 90 t o 

det er mi ne i f  i t  pr ecl udes Bur bank' s ot her  c l ai ms f or  r el i ef ,  

even t hough what  was t aken di d not  qual i f y as t r ade secr et s.    

¶17 Wi sconsi n St at .  § 134. 90( 6)  st at es:  

Ef f ect  on ot her  l aws.   ( a)  Except  as pr ovi ded i n 
par .  ( b) ,  t hi s sect i on di spl aces conf l i c t i ng t or t  l aw,  
r est i t ut i onar y l aw and any ot her  l aw of  t hi s st at e 
pr ovi di ng a c i v i l  r emedy f or  mi sappr opr i at i on of  a 
t r ade secr et .    

( b)  Thi s sect i on does not  af f ect  any of  t he 
f ol l owi ng:  

1.  Any cont r act ual  r emedy,  whet her  or  not  based 
upon mi sappr opr i at i on of  a t r ade secr et .    

2.  Any ci v i l  r emedy not  based upon 
mi sappr opr i at i on of  a t r ade secr et .  

3.  Any cr i mi nal  r emedy,  whet her  or  not  based 
upon mi sappr opr i at i on of  a t r ade secr et .  

¶18 Bur bank ar gues t hat  t he st at ut or y l anguage expl i c i t l y  

pr eser ved i t s common l aw cl ai ms,  because t hose cl ai ms wer e not  

based on t he mi sappr opr i at i on of  a t r ade secr et  and t her ef or e,  

f i t  squar el y wi t hi n Wi s.  St at .  § 134. 90( 6) ( b) 2.   The def endant s,  
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on t he ot her  hand,  ur ge us t o adopt  t he cour t  of  appeal s r ul i ng,  

t hat  al l  of  Bur bank' s c l ai ms ar e pr e- empt ed by § 134. 90( 6) ( a) .   

They ar gue t hat  t he l egi s l at i ve i nt ent  under l y i ng t he st at ut e 

was t o encompass al l  c l ai ms based upon conf i dent i al  busi ness 

i nf or mat i on,  even when a c l ai m does not  al l ege or  depend on 

det er mi ni ng t hat  t he conf i dent i al  i nf or mat i on met  t he st at ut or y  

def i ni t i on of  a t r ade secr et .    

¶19 We begi n our  st at ut or y const r uct i on by exami ni ng t he 

pl ai n l anguage of  t he st at ut e.   Kal al ,  271 Wi s.  2d 633,  ¶¶45- 46.   

When we exami ne t he l anguage of  par a.  ( 6) ( a)  and subd.  ( 6) ( b) 2 

i n t he cont ext  of  Wi s.  St at .  § 134. 90,  we f i r s t  f ocus on t he 

t er m " t r ade secr et . "   Thi s i s  because t he " ef f ect  on ot her  l aws"  

pr ovi s i on,  par a.  ( 6) ( a) ,  speci f i cal l y st at es t hat  t he st at ut e 

di spl aces " any ot her  l aw of  t hi s st at e pr ovi di ng a c i v i l  r emedy 

f or  mi sappr opr i at i on of  a t r ade secr et . "   ( Emphasi s added. )   

" Tr ade secr et "  i s  def i ned i n par a.  ( 1) ( c)  of  § 134. 90,  and as we 

expl ai ned above,  Bur bank has not  appeal ed t he concl usi on t hat  

i t s conf i dent i al  i nf or mat i on t hat  Sokol owski  t ook was not  a 

t r ade secr et ,  as def i ned i n § 134. 90( 1) ( c) .  

¶20 Accor di ngl y,  t he pl ai n l anguage of  Wi s.  St at .  

§ 134. 90( 6) ( a)  appear s t o have t he ef f ect  of  maki ng § 134. 90 t he 

excl usi ve r emedy f or  c i v i l  c l ai ms based on t he mi sappr opr i at i on 

of  a st at ut or i l y- def i ned t r ade secr et .    However ,  what  i s at  

i ssue her e i s whet her  par a.  ( 6) ( a)  pr ecl udes Bur bank' s ot her  

t or t  c l ai ms,  whi ch wer e not  based on t he t heor y t hat  t he 

conf i dent i al  i nf or mat i on Sokol owski  t ook const i t ut ed a t r ade 

secr et ,  as def i ned i n § 134. 90( 1) ( c) .    
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¶21 Wi sconsi n St at .  § 134. 90( 6) ( a)  pr ef aces i t s pr ecl usi ve 

l anguage wi t h " [ e] xcept  as pr ovi ded i n par .  ( b) , "  i ndi cat i ng 

t hat  despi t e t he expr essed i nt ent  of  one par agr aph of  t he t r ade 

secr et  st at ut e t o di spl ace ot her  r emedi es f or  t r ade secr et  

mi sappr opr i at i on,  anot her  par agr aph of  t he st at ut e expr essl y 

st at es t hat  t her e r emai n c l ai ms based on t he mi sappr opr i at i on of  

conf i dent i al  i nf or mat i on t hat  wi l l  not  be af f ect ed by § 134. 90.   

For  exampl e,  subd.  ( 6) ( b) 2 pr ovi des t hat  subsec.  ( 6)  does not  

af f ect  " [ a] ny c i v i l  r emedy not  based upon mi sappr opr i at i on of  a 

t r ade secr et . "   ( Emphasi s added. )  

¶22 Focusi ng on t he common wor d " any"  i n Wi s.  St at .  

§ 134. 90( 6) ( b) 2,  we use a di ct i onar y def i ni t i on f or  assi st ance.   

See Gar ci a,  273 Wi s.  2d 612,  ¶14.   " Any"  i s def i ned as:   " one or  

some i ndi scr i mi nat el y of  what ever  k i nd" ;  and " unmeasur ed or  

unl i mi t ed i n amount ,  number ,  or  ext ent . "   Webst er ' s New 

Col l egi at e Di ct i onar y 51 ( 5t h ed.  1977) .   " Any"  i s a ver y br oad 

t er m.   Accor di ngl y,  we concl ude t hat  i t s use evi nces a br oad 

r ange of  c i v i l  r emedi es t hat  ar e not  pr ecl uded by par a.  ( 6) ( a) .   

Subdi v i s i on ( 6) ( b) 2 except s f r om t he cl ass of  unaf f ect ed 

r emedi es onl y t hose r emedi es based on t he mi sappr opr i at i on of  a 

st at ut or i l y- def i ned t r ade secr et .   I t  l eaves avai l abl e al l  ot her  

r emai ni ng ci v i l  r emedi es f or  t he pr ot ect i on of  conf i dent i al  

i nf or mat i on.   

¶23 The st at ut or y t er m " ci v i l  r emedy"  i s a t echni cal  t er m 

t hat  i s gi ven i t s t echni cal ,  l egal  meani ng.   Kal al ,  271 Wi s.  2d 

633,  ¶45.   Bl ack' s Law Di ct i onar y ai ds us i n t hi s r egar d.   I t  

def i nes " r emedy"  as:  
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The means of  enf or ci ng a r i ght  or  pr event i ng or  
r edr essi ng a wr ong;  l egal  or  equi t abl e r el i ef .  

Bl ack' s Law Di ct i onar y 1320 ( 8t h ed.  1990) .   We concl ude t he sum 

ef f ect  of  t he st at ut or y t er ms i s t hat  c i v i l  c l ai ms f or  r el i ef  

ar e not  abr ogat ed by Wi s.  St at .  § 134. 90( 6) ( b) 2,  wi t h t he 

except i on of  t hose ci v i l  t or t  c l ai ms t hat  r equi r e t he use of  a 

st at ut or i l y- def i ned t r ade secr et .   I t  f ol l ows t hat  al l  ot her  

t ypes of  c i v i l  t or t  c l ai ms t hat  Bur bank may asser t  i n r egar d t o 

t he mi suse of  i t s  conf i dent i al  i nf or mat i on r emai n avai l abl e t o 

i t  under  t he di r ect i ve of  § 134. 90( 6) ( b) 2.  

¶24 Fur t her mor e,  t o adopt  t he cour t  of  appeal s '  v i ew,  t hat  

par a.  ( 6) ( a)  i n combi nat i on wi t h subd.  ( 6) ( b) 2 pr ecl udes al l  

Bur bank' s common l aw cl ai ms,  woul d r equi r e us t o r ead i nt o t he 

st at ut e t he f ol l owi ng under l i ned l anguage:  

( b)  Thi s sect i on does not  af f ect  any of  t he 
f ol l owi ng:  

.  .  .   

2.  Any ci v i l  r emedy not  based upon 
mi sappr opr i at i on of  a t r ade secr et  and not  based on 
conf i dent i al  busi ness i nf or mat i on. 6 

                                                 
6 The r el evant  l anguage of  t he cour t  of  appeal s deci s i on 

suppor t s our  concl usi on t hat  i t  has t he ef f ect  of  addi ng 
l anguage t o t he st at ut e:    

We const r ue § 134. 90( 6)  t o pr eempt  common l aw cl ai ms 
f or  unaut hor i zed use of  conf i dent i al  i nf or mat i on t hat  
does not  meet  t he st at ut or y def i ni t i on of  a t r ade 
secr et ,  as wel l  as common l aw cl ai ms,  however  
denomi nat ed,  t hat  ar e based sol el y on al l egat i ons or  
evi dence ei t her  of  mi sappr opr i at i on of  a t r ade secr et  
i n v i ol at i on of  § 134. 90( 1)  and ( 2)  or  unaut hor i zed 
use of  conf i dent i al  i nf or mat i on.  

Bur bank Gr ease Svcs. ,  LLC v.  Sokol owski ,  2005 WI  App 28,  ¶37,  
278 Wi s.  2d 698,  693 N. W. 2d 89 ( emphasi s added) .  
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However ,  t he l egi s l at ur e di d not  choose t he l anguage empl oyed by 

t he cour t  of  appeal s,  and we ar e not  f r ee t o add i t .   

¶25 We di scussed our  obl i gat i on t o use r est r ai nt  i n addi ng 

wor ds t o t hose chosen by t he l egi s l at ur e i n St at e v.  Hal l ,  207 

Wi s.  2d 54,  557 N. W. 2d 778 ( 1997) ,  wher e we quot ed wi t h 

appr oval ,  t he Uni t ed St at es Supr eme Cour t ' s  r ef usal  t o add 

l anguage t o an unambi guous st at ut e:   

St at ut es shoul d be const r ued t o avoi d const i t ut i onal  
quest i ons,  but  t hi s i nt er pr et at i ve canon i s not  
l i cense f or  t he j udi c i ar y t o r ewr i t e l anguage enact ed 
by t he l egi s l at ur e.   Any ot her  concl usi on,  whi l e 
pur por t i ng t o be an exer ci se i n j udi c i al  r est r ai nt ,  
woul d t r ench upon t he l egi s l at i ve power s vest ed i n 
Congr ess .  .  .  .   Pr oper  r espect  f or  t hose power s 
i mpl i es t hat  " [ s] t at ut or y const r uct i on must  begi n wi t h 
t he l anguage empl oyed by Congr ess and t he assumpt i on 
t hat  t he or di nar y meani ng of  t hat  l anguage accur at el y  
expr esses t he l egi s l at i ve pur pose. "    

I d.  at  83- 84 ( quot i ng Uni t ed St at es v.  Al ber t i ni ,  472 U. S.  675,  

680 ( 1985) ) .   To adopt  t he cour t  of  appeal s '  i nt er pr et at i on,  as 

t he def endant s advocat e,  woul d r equi r e us t o expr essl y 

cont r adi ct  t he pr i nci pl e t hat  i t  i s  t he l egi s l at ur e t hat  chooses 

t he wor ds of  a st at ut e.  

¶26 The def endant s al so ur ge us t o concl ude t hat  subsec.  

( 7)  of  Wi s.  St at .  § 134. 90,  t he uni f or mi t y c l ause,  suppor t s t he 

cour t  of  appeal s '  i nt er pr et at i on.   Subsect i on ( 7)  st at es:   

Uni f or mi t y of  appl i cat i on and const r uct i on.   Thi s 
sect i on shal l  be appl i ed and const r ued t o make uni f or m 
t he l aw r el at i ng t o mi sappr opr i at i on of  t r ade secr et s  
among st at es enact i ng subst ant i al l y  i dent i cal  l aws.  

The pl ai n l anguage of  subsec.  ( 7)  r el at es onl y t o t he 

" mi sappr opr i at i on of  t r ade secr et s, "  whi ch,  accor di ng t o our  
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anal ysi s of  subd.  ( 6) ( b) 2 and t he pl ai n meani ng of  subsec.  ( 7) ,  

r equi r es a st at ut or i l y- def i ned t r ade secr et  as a pr er equi s i t e.   

Our  const r uct i on i n t hi s r egar d i s i n accor d wi t h t he pr omot i on 

of  uni f or mi t y by subsec.  ( 7) ,  because t he st at ut or y def i ni t i on 

of  a t r ade secr et  i s  made uni f or m t hr oughout  t he st at es enact i ng 

a ver si on of  t he Uni f or m Tr ade Secr et s Act  ( UTSA) ,  and our  

appl i cat i on of  t hat  def i ni t i on has been i n accor d wi t h ot her  

UTSA j ur i sdi ct i ons.   See,  e. g. ,  Mi nut eman,  147 Wi s.  2d at  851;  

El ect r o- Cr af t  Cor p.  v.  Cont r ol l ed Mot i on,  I nc. ,  332 N. W. 2d 890,  

899 ( Mi nn.  1983) ;  Convol ve,  I nc.  v.  Compaq Comput er  Cor p. ,  No.  

00CV5141 ( GBD) ,  2006 WL 839022,  at  * 5- 6 ( S. D. N. Y.  Mar ch 31,  

2006) .   

¶27 We di scussed t he pur pose and ef f ect  of  Wi s.  St at .  

§ 134. 90 f our  year s af t er  i t s  enact ment ,  i n Mi nut eman.   We hel d 

t hat  t he 1986 passage of  t he Wi sconsi n ver si on of  t he UTSA 

di spl aced t he pr evi ousl y cont r ol l i ng common l aw def i ni t i on of  a 

t r ade secr et  i n Cor r oon & Bl ack- Rut t er s & Rober t s,  I nc.   v.  

Hosch,  109 Wi s.  2d 290,  325 N. W. 2d 883 ( 1982) . 7  Mi nut eman,  147 

Wi s.  2d at  851- 52.   However ,  we al so r easoned t hat  t he 

                                                 
7 I n Cor r oon & Bl ack- Rut t er s & Rober t s,  I nc.  v.  Hosch,  109 

Wi s.  2d 290,  325 N. W. 2d 883 ( 1982) ,  we hel d t hat  an i nsur ance 
agency' s cust omer  l i s t  and expi r at i on l i s t  wer e not  t r ade 
secr et s.   We f ol l owed pr evi ous common l aw on t r ade secr et  
det er mi nat i ons,  appl y i ng t he si x  f act or s of  Rest at ement  of  t he 
Law of  Tor t s,  Vol .  4,  § 757 cmt .  b ( 1939) ,  as t he t est  f or  
det er mi ni ng whet her  t he i nf or mat i on met  t he cr i t er i a f or  
c l assi f i cat i on as a t r ade secr et .   Cor r oon,  109 Wi s.  2d at  295.   
Thi s def i ni t i on was changed by t he passage of  Wi s.  St at .  
§ 134. 90.   Mi nut eman,  I nc.  v.  Al exander ,  147 Wi s.  2d 842,  851,  
434 N. W. 2d 773 ( 1989) .  
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def i ni t i on used i n Cor r oon of  a t r ade secr et  r emai ned " hel pf ul . "   

I d.  at  853.   We di d not  addr ess § 134. 90( 6) ( b) 2 i n Mi nut eman 

because i t  was not  r el evant  t o t he quest i ons pr esent ed.    

¶28 Our  anal ysi s of  t he pl ai n l anguage of  Wi s.  St at .  

§ 134. 90( 6) ( b) 2 r esul t s i n onl y one r easonabl e i nt er pr et at i on;  

t her ef or e,  t he st at ut e i s not  ambi guous.   Our  i nt er pr et i ve 

i nqui r y woul d nor mal l y st op her e.   Kal al ,  271 Wi s.  2d 633,  ¶45.   

However ,  we al so not e t hat  we can use l egi s l at i ve hi st or y t o 

conf i r m a pl ai n- meani ng i nt er pr et at i on.   I d. ,  ¶50.   The 

l egi s l at i ve hi st or y does so her e.    

¶29 The Speci al  Commi t t ee on t he UTSA,  est abl i shed and 

di r ect ed by t he Legi s l at i ve Counci l  t o i nvest i gat e t he 

desi r abi l i t y  of  i ncor por at i ng uni f or m t r ade secr et  pr ot ect i ons 

i nt o st at e l aw,  i ssued a 1984 St af f  Br i ef  t hat  expl ai ned t he 

var i ous i mpl i cat i ons of  t he pot ent i al  adopt i on of  t he UTSA.   

That  r epor t  c i t ed comment s of  t he UTSA Commi ssi oner s t o expl ai n 

t he pur pose of  i t s  ef f ect  on ot her  l aw:  

Sect i on 7( a)  of  t he [ Uni f or m Tr ade Secr et s]  Act  
st at es t hat  i t  " di spl aces conf l i c t i ng t or t ,  
r est i t ut i onar y,  and ot her  l aw of  [ t he enact i ng st at e]  
per t ai ni ng t o c i v i l  l i abi l i t y  f or  mi sappr opr i at i on of  
a t r ade secr et . "   Sect i on 7( b)  pr ovi des t hat  t he l aw 
does not  af f ect  cont r act ual  or  ot her  c i v i l  l i abi l i t y 
or  r el i ef  t hat  i s  not  based on mi sappr opr i at i on of  a 
t r ade secr et  or  cr i mi nal  l i abi l i t y  f or  
mi sappr opr i at i on of  a t r ade secr et .    

The Commi ssi oner s '  Comment s st at e t hat  t he 
[ Uni f or m Tr ade Secr et s]  Act  i s  not  i nt ended t o be a 
compr ehensi ve r emedy.   Accor di ng t o t he Comment ,  i t  
appl i es t o dut i es i mposed by l aw i n or der  t o pr ot ect  
compet i t i vel y s i gni f i cant  secr et  i nf or mat i on.   The Act  
does not  appl y t o dut i es vol unt ar i l y  assumed t hr ough 
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an expr ess or  an i mpl i ed- i n- f act  cont r act .   For  
exampl e,  t he enf or ceabi l i t y  of  covenant s not  t o 
di scl ose t r ade secr et s,  and covenant s not  t o compet e 
t hat  ar e i nt ended t o pr ot ect  t r ade secr et s,  ar e 
gover ned by ot her  l aw.   Al so,  t he Act  does not  appl y 
t o dut i es i mposed by l aw whi ch ar e not  dependent  upon 
t he exi st ence of  compet i t i vel y s i gni f i cant  secr et  
i nf or mat i on,  l i ke an agent ' s dut y of  l oyal t y t o hi s or  
her  pr i nci pal .    

Wi s.  Legi s.  Counci l ,  St af f  Br i ef  84- 9,  Uni f or m Tr ade Secr et s  

Act ,  at  8 ( Aug.  14,  1984)  ( emphasi s added) .   The commi ssi oner s '  

comment  t hat  t he UTSA was not  enact ed t o be t he excl usi ve r emedy 

f or  mi sappr opr i at i on of  conf i dent i al  i nf or mat i on i s a 

conf i r mat i on t hat  our  pl ai n meani ng anal ysi s accur at el y 

i nt er pr et s Wi s.  St at .  § 134. 90.  

¶30 The cour t  of  appeal s r el i ed on opi ni ons f r om ot her  

j ur i sdi ct i ons f or  i t s concl us i on t hat  al l  c l ai ms f or  t he 

mi sappr opr i at i on of  conf i dent i al  i nf or mat i on ar e abr ogat ed by 

Wi sconsi n' s enact i ng a ver si on of  t he UTSA.   See Bur bank Gr ease,  

278 Wi s.  2d 698,  ¶¶29- 37.   Most  of  t he deci s i ons wer e f r om 

f eder al  cour t s.   They di d not  r el y on i nt er pr et at i ons of  st at e 

st at ut es,  as we do,  but  r at her ,  t hey r el i ed onl y  on t he nat ur e 

of  t he UTSA as cr eat i ng gener al l y uni f or m l aws,  as does t he 

di ssent .   

¶31  We r ecogni ze t hat  Wi s.  St at .  § 134. 90 i s der i ved f r om 

t he UTSA;  t hat  44 st at es have adopt ed some ver si on of  t he UTSA;  

and t hat  t hose st at es'  i nt er pr et at i ons of  s i mi l ar  st at ut es may 

ser ve as usef ul  ext r i nsi c sour ces t o assi s t  i n st at ut or y  

const r uct i on,  i f  r equi r ed.   However ,  as expl ai ned above,  we 

concl ude t hat  t he l egi s l at i ve hi st or y of  Wi sconsi n' s enact ment  
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of  t he UTSA i s mor e per suasi ve because i t  af f i r ms t he pl ai n 

meani ng of  § 134. 90( 6) ( b) 2.  

¶32 Fur t her mor e,  even i f  we wer e t o empl oy cases f r om 

ot her  j ur i sdi ct i ons as ext r i nsi c sour ces f or  t he i nt er pr et at i on 

of  Wi s.  St at .  § 134. 90,  we concl ude t hat  t hey do not  suppor t  t he 

concl usi on t hat  al l  of  Bur bank' s t or t  c l ai ms based on t he 

mi sappr opr i at i on of  conf i dent i al  i nf or mat i on have been 

abr ogat ed. 8  Our  r evi ew of  t he c i t ed cases shows t hat  onl y a f ew 

of  t hem suppor t  t he concl usi on of  t he cour t  of  appeal s. 9  But  

r at her ,  af t er  a r evi ew of  al l  of  t hose ci t ed deci s i ons,  we 

det er mi ne t hat  t hr ee cat egor i es of  cases emer ge:   ( 1)  when t he 

cl ai ms ar e based onl y on t he mi suse of  conf i dent i al  i nf or mat i on 

t hat  f i t s  t he st at ut or y def i ni t i on of  a t r ade secr et ,  a c l ai m 

                                                 
8 Some cases use t he t er m " pr eempt ed"  and ot her  cases use 

t he t er m " di spl aced"  when r ef er r i ng t o t hose cl ai ms t hat  cannot  
be br ought  due t o t he UTSA.   We use t he t er m " abr ogat ed"  because 
pr eempt i on i s a l egal  t er m of  ar t  and di spl aced i s i mpr eci se.    

9 See,  e. g. ,  Lear ni ng Cur ve Toys,  L. P.  v.  Pl aywood Toys,  
I nc. ,  No.  94C6884,  1999 WL 529572 ( N. D.  I l l .  Jul y 20,  1999) ;  
Bl i ss Cl ear i ng Ni agar a,  I nc.  v.  Mi dwest  Br ake Bond Co. ,  270 
F.  Supp.  2d 943,  948- 49 ( W. D.  Mi ch.  2003) .    
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under  t he UTSA i s t he onl y t or t  c l ai m avai l abl e; 10 ( 2)  when t he 

cl ai ms ar e based on t he mi suse of  conf i dent i al  i nf or mat i on t hat  

does not  meet  t he st at ut or y def i ni t i on of  a t r ade secr et ,  t he 

UTSA does not  abr ogat e t hose cl ai ms; 11 and ( 3)  when t he cl ai ms 

ar e based on mi suse of  conf i dent i al  i nf or mat i on,  some of  whi ch 

meet  t he st at ut or y def i ni t i on of  a t r ade secr et  and some of  

                                                 
10 See R. K.  Ent er . ,  LLC v.  Pr o- Comp Mgmt . ,  I nc. ,  356 Ar k.  

565,  at  571 ( 2004)  ( concl udi ng t hat  t or t  c l ai ms of  conver si on 
and conspi r acy s t em f r om t he same act s t hat  wer e f ound t o be 
mi sappr opr i at i ons of  t r ade secr et s and t her ef or e,  ar e abr ogat ed 
by t he pot ent i al  awar d of  damages f or  t he t r ade secr et  c l ai m) ;  
Luci ni  I t al i a Co.  v.  Gr appol i ni ,  No.  01C6405,  2003 WL 1989605,  
at  * 22 ( N. D.  I l l .  Apr i l  28,  2002)  ( concl udi ng t hat  c l ai ms f or  
br each of  f i duc i ar y dut y,  f r aud,  and pr omi ssor y est oppel  ar e 
based on mi suse of  t r ade secr et s and t her ef or e,  ar e pr ecl uded as 
separ at e c l ai ms under  t he I l l i noi s Tr ade Secr et  Act ) ;  On- Li ne 
Techs.  v.  Per ki n El mer  Cor p. ,  141 F.  Supp.  2d 246,  260- 61 ( D.  
Conn.  2001)  ( pr ecl udi ng cl ai ms i ncl udi ng unj ust  enr i chment  wher e 
t he pl ai nt i f f  sought  t o r ecover  onl y f or  t he mi suse of  t r ade 
secr et s) ;  Gl asst ech,  I nc.  v.  TGL Temper i ng Sys. ,  I nc. ,  50 
F.  Supp.  2d 722,  730- 31 ( N. D.  Ohi o 1999)  ( pr ecl udi ng common l aw 
cl ai ms wher e cl ai ms wer e based onl y on t he mi sappr opr i at i on of  
t r ade secr et s) ;  Hut chi son v.  KFC Cor p. ,  809 F.  Supp.  68,  71- 72 
( D.  Nev.  1992)  ( pr ecl udi ng t hat  pl ai nt i f f ' s  unj ust  enr i chment  
and unf ai r  compet i t i on c l ai ms because t hey ar e based sol el y on 
t r ade secr et s) .  

11 See Combi ned Met al s of  Chi cago Lt d.  P' shi p v.  Ai r t ek,  
I nc. ,  985 F.  Supp.  827,  830 ( N. D.  I l l .  1997)  ( concl udi ng t hat  t o 
t he ext ent  mat er i al s di d not  const i t ut e a t r ade secr et ,  
pl ai nt i f f  coul d mai nt ai n a conver si on cl ai m) ;  St one Cast l e Fi n. ,  
I nc.  v.  Fr i edman,  Bi l l i ngs,  Ramsey & Co. ,  191 F.  Supp.  2d 652,  
658- 59 ( E. D.  Va.  2002)  ( concl udi ng t hat  al t er nat e c l ai ms,  not  
based on i nf or mat i on det er mi ned t o be a t r ade secr et ,  coul d 
pr oceed) ;  Coul t er  Cor p.  v.  Lei ner t ,  869 F.  Supp.  732,  734- 35 
( E. D.  Mo.  1994)  ( concl udi ng t hat  onl y t hose cl ai ms t hat  ar e 
pr emi sed ent i r el y on a t r ade secr et  ar e abr ogat ed) ;  Fr ant z v.  
Johnson,  116 Nev.  455,  465 n. 3 ( 2000)  ( concl udi ng t hat  c l ai ms 
based sol el y upon t he mi sappr opr i at i on of  t r ade secr et s ar e 
abr ogat ed by t he UTSA) .  
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whi ch do not ,  t he UTSA abr ogat es c l ai ms onl y t o t he ext ent  t hat  

t hey ar e based on a t r ade secr et ;  separ at e c l ai ms based on ot her  

f act ual  al l egat i ons sur vi ve. 12  These cl asses of  cases ar e 

                                                 
12 See Savor ,  I nc.  v.  FMR Cor p. ,  812 A. 2d 894,  898 ( Del .  

2002)  ( r ul i ng t hat  pl ai nt i f f ' s  common l aw cl ai ms wer e pr oper l y  
pr ecl uded wher e al l  c l ai ms seeki ng ci v i l  r emedi es wer e based 
sol el y on t he al l eged mi sappr opr i at i on of  a t r ade secr et ) ;  
Aut omed Techs. ,  I nc.  v.  El l er ,  160 F.  Supp.  2d 915,  921- 22 ( N. D.  
I l l .  2001)  ( al l owi ng a f or mer  empl oyer  t o pur sue t wo br each of  
f i duci ar y dut y c l ai ms agai nst  f or mer  empl oyee because f or mer  
empl oyees may have st ar t ed i nappr opr i at el y pl ot t i ng t hei r  
depar t ur e and compet i t i ve use of  conf i dent i al  i nf or mat i on whi l e 
st i l l  empl oyed by f or mer  empl oyer ,  even wher e ot her  c l ai ms wer e 
abr ogat ed by t he t r ade secr et  st at ut e) ;  Cor por at e Expr ess Of f i ce 
Pr ods.  v.  Br own,  Nos.  00C608C & 00C666C,  2001 WL 34381111,  at  
* 13 ( W. D.  Wi s.  Jul y 18,  2001)  ( concl udi ng t hat  c l ai m was not  
abr ogat ed i nsof ar  as i t  was not  based on t he mi sappr opr i at i on of  
a t r ade secr et ) ;  Thomas & Bet t s Cor p.  v.  Pandui t  Cor p. ,  108 
F.  Supp.  2d 968,  972- 73 ( N. D.  I l l .  2000)  ( concl udi ng t hat  br each 
of  f i duci ar y dut y c l ai m was based sol el y on mi sappr opr i at i on of  
t r ade secr et  and t her ef or e,  abr ogat ed by t he UTSA) ;  Pai nt  Br ush 
Cor p.  v.  Neu,  599 N. W. 2d 384,  391- 93 ( S. D.  1999)  ( hol di ng t hat  
wher e a br each of  f i duci ar y dut y  c l ai m i s based on evi dence t hat  
empl oyee was t aki ng st eps t o compet e wi t h empl oyer  whi l e st i l l  
empl oyed was not  abr ogat ed by t r ade secr et s st at ut e) ;  Ther modyne 
Food Ser v.  Pr ods. ,  I nc.  v.  McDonal d' s Cor p. ,  940 F.  Supp.  1300,  
1309 ( N. D.  I l l .  1996)  ( hol di ng t hat  br each of  f i duci ar y dut y 
c l ai m pr emi sed on conduct  ot her  t han t he mi sappr opr i at i on of  
t r ade secr et  t echnol ogy woul d sur vi ve,  but  decl i ned t o al l ow t he 
cl ai m bef or e i t  because i t  was based on a t r ade secr et ) ;  Powel l  
Pr ods. ,  I nc.  v.  Mar ks,  948 F.  Supp.  1469,  1474 ( D.  Col o.  1996)  
( concl udi ng t hat  " pr eempt i on i s  onl y appr opr i at e wher e ' ot her  
c l ai ms ar e no mor e t han a r est at ement  of  t he same oper at i ve 
f act s whi ch woul d pl ai nl y and excl usi vel y spel l  out  onl y t r ade 
secr et  mi sappr opr i at i on' " ) ;  Web Communi c ' ns Gr oup,  I nc.  v.  
Gat eway 2000,  I nc. ,  889 F.  Supp.  316,  321- 22 ( N. D.  I l l .  1995)  
( concl udi ng t hat  unj ust  enr i chment  c l ai m was abr ogat ed t o t he 
ext ent  i t  i s  based upon a t r ade secr et ) ;  Smi t hf i el d Ham & Pr ods.  
Co.  v.  Por t i on Pac,  I nc. ,  905 F.  Supp.  346,  348- 49 ( E. D.  Va.  
1995) ;  ( concl udi ng t hat  t or t i ous i nt er f er ence wi t h cont r act  
c l ai ms wer e not  abr ogat ed by Vi r gi ni a' s UTSA wher e t hose cl ai ms 
di d not  r el y on t he mi sappr opr i at i on of  t r ade secr et s) ;  Omni t ech 
I nt ' l ,  I nc.  v.  Cl or ox Co. ,  11 F. 3d 1316,  1330 ( 5t h Ci r .  1994)  
( concl udi ng t hat  a br each of  f i duci ar y dut y c l ai m based on t r ade 
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hel pf ul  and Bur bank coul d easi l y f i t  wi t hi n t hose cases 

compr i s i ng t he second cl ass.   However ,  as we expl ai ned,  cases 

f r om ot her  j ur i sdi ct i ons cannot  subst i t ut e f or  our  const r uct i on 

of  t he r el evant  Wi sconsi n St at ut e.   

¶33 I n sum,  we i nt er pr et  t he comment  i n t he l egi s l at i ve 

hi st or y,  our  Mi nut eman hol di ng and t he t hr ee cl asses of  cases 

f r om ot her  j ur i sdi ct i ons as suppor t  of  our  i nt er pr et at i on t hat  

t he pl ai n l anguage of  Wi s.  St at .  § 134. 90( 6) ( a)  and ( b) 2,  t aken 

t oget her ,  ar e meant  t o do t he f ol l owi ng:   ( 1)  r epl ace al l  pr e-

exi st i ng def i ni t i ons of  " t r ade secr et "  and r emedi es f or  t or t  

c l ai ms dependent  sol el y on t he exi st ence of  a speci f i c  c l ass of  

i nf or mat i on st at ut or i l y  def i ned as " t r ade secr et s" ;  and ( 2)  

l eave avai l abl e al l  ot her  t ypes of  c i v i l  act i ons t hat  do not  

depend on i nf or mat i on t hat  meet s t he st at ut or y def i ni t i on of  a 

" t r ade secr et . "   Ther ef or e,  any c i v i l  t or t  c l ai m not  gr ounded i n 

a t r ade secr et ,  as def i ned i n t he st at ut e,  r emai ns avai l abl e t o 

Bur bank.   Accor di ngl y,  we over r ul e t he cont r ar y concl usi on of  

t he cour t  of  appeal s,  and we wi t hdr aw l anguage f r om any case 

t hat  r el i ed on t he hol di ng of  Bur bank i n r egar d t o 

§ 134. 90( 6) ( a)  and ( b) 2.   See,  e. g. ,  Aon Ri sk Ser vs. ,  I nc.  v.  

Li ebenst ei n,  2006 WI  App 4,  ¶10,  ___ Wi s.  2d ___,  710 N. W. 2d 

175.  

 

                                                                                                                                                             
secr et  i nf or mat i on was abr ogat ed by t he Loui s i ana st at ut e' s 
pr ecl usi on pr ovi s i on,  but  al l owed ot her  br each of  f i duci ar y dut y  
c l ai ms,  al t hough ul t i mat el y r ej ect i ng t hem because t her e was no 
cont r act ual  agr eement  t hat  woul d cr eat e a f i duci ar y dut y) .  
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C.  Wi sconsi n St at .  § 943. 70( 2)  

¶34 We al so i nt er pr et  Wi s.  St at .  § 943. 70,  t he comput er  

cr i mes st at ut e,  t o ascer t ai n i f  Bur bank has st at ed a c l ai m under  

t he st at ut e suf f i c i ent  t o sur vi ve summar y j udgment  r evi ew.   The 

l anguage of  § 943. 70( 2) ,  under  whi ch Bur bank makes i t s c l ai m,  i s 

as f ol l ows:  

Of f enses agai nst  comput er  dat a and pr ogr ams.   ( a)   
Whoever  wi l l f ul l y ,  knowi ngl y and wi t hout  aut hor i zat i on 
does any of  t he f ol l owi ng may be penal i zed as pr ovi ded 
i n par s.  ( b)  and ( c) :   

 1.  Modi f i es dat a,  comput er  pr ogr ams or  
suppor t i ng document at i on.    

 2.  Dest r oys dat a,  comput er  pr ogr ams or  
suppor t i ng document at i on.  

 3.  Accesses comput er  pr ogr ams or  suppor t i ng 
document at i on.   

 4.  Takes possessi on of  dat a,  comput er  pr ogr ams 
or  suppor t i ng document at i on.  

 5.  Copi es dat a,  comput er  pr ogr ams or  suppor t i ng 
document at i on.  

 6.  Di scl oses r est r i ct ed access codes or  ot her  
r est r i ct ed access i nf or mat i on t o unaut hor i zed per sons.    

¶35 Bur bank ar gues t hat  t he phr ase " ot her  r est r i ct ed 

access i nf or mat i on"  means any i nf or mat i on t o whi ch access i s 

somehow r est r i ct ed,  i ncl udi ng t he subst ant i ve i nf or mat i on 

cont ai ned wi t hi n a comput er ' s dat abase.   We di sagr ee.   Fi r st ,  

Bur bank cont ends t hat  Sokol owski  i mpr oper l y di scl osed 

conf i dent i al  i nf or mat i on t o t he ot her  def endant s t hat  had been 

st or ed on i t s comput er .   I t  does not  al l ege t hat  he obt ai ned t he 

i nf or mat i on f r om Bur bank' s comput er  wi t hout  aut hor i zat i on.   
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However ,  i n or der  t o pot ent i al l y  come wi t hi n t he ambi t  of  par a.  

( 2) ( a) ,  Sokol owski  must  have t aken t he i nf or mat i on " wi l l f ul l y ,  

knowi ngl y and wi t hout  aut hor i zat i on. "      

¶36 Second,  we not e t hat  subd.  ( 2) ( a) 6 does not  use t he 

t er m " dat a"  as do subds.  1,  2,  4 and 5.   Yet  i t  appear s t hat  

Bur bank' s compl ai nt  i s  cent er ed on an al l eged t aki ng possessi on 

of  Bur bank' s dat a.   " Dat a"  i s def i ned i n Wi s.  St at .  

§ 943. 70( 1) ( f )  as f ol l ows:  

[ A]  r epr esent at i on of  i nf or mat i on,  knowl edge,  f act s,  
concept s or  i nst r uct i ons t hat  has been pr epar ed or  i s 
bei ng pr epar ed i n a f or mal i zed manner  and has been 
pr ocessed,  i s bei ng pr ocessed or  i s i nt ended t o be 
pr ocessed i n a comput er  syst em or  comput er  net wor k.   
Dat a may be i n any f or m i ncl udi ng comput er  pr i nt out s,  
magnet i c st or age medi a,  punched car ds and as st or ed i n 
t he memor y of  t he comput er .   Dat a ar e pr oper t y.  

Subdi v i s i on ( 2) ( a) 4 addr esses t he t aki ng of  dat a.   However ,  as 

not ed above,  Sokol owski  woul d have had t o t ake possessi on of  t he 

dat a wi t hout  aut hor i zat i on i n or der  t o cont r avene subd.  4 and 

Bur bank makes no such al l egat i on.    

¶37 We i nt er pr et  t he phr ase " ot her  r est r i ct ed access 

i nf or mat i on"  i n subd.  ( 2) ( a) 6 as r ef er r i ng t o anot her  t ype of  

i nf or mat i on t hat  i s not  " dat a, "  yet  i s  cr i t i cal  t o t he 

pr ot ect i on of  comput er s.   We do so because " r est r i ct ed access 

codes"  i s j oi ned wi t h " ot her  r est r i ct ed access i nf or mat i on"  i n 

t he st at ut e by " or , "  such t hat  t hei r  f unct i on wi t hi n t he st at ut e 

i s t o act  as al t er nat i ves.   They appl y t o t he same gener al  

pr oscr i pt i on of  i mper mi ssi bl e comput er  access.   The f or mer  

phr ase i s mor e speci f i c  about  t he vehi c l e f or  access and t he 
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l at t er  mor e gener al .    A pl ai n r eadi ng of  t er ms st at ed i n t he 

al t er nat i ve l eads us t o concl ude t hat  subd.  6 was meant  t o 

pr ohi bi t  di scl osi ng i nf or mat i on t hat  woul d per mi t  unaut hor i zed 

per sons t o access r est r i ct ed or  conf i dent i al  i nf or mat i on.   Ther e 

has been no al l egat i on t hat  Sokol owski  pr ovi ded i nf or mat i on t o 

ot her s t hat  woul d per mi t  t hem t o access Bur bank' s comput er  

syst em.  

¶38 We not e t hat  t he l egi s l at i ve hi st or y suppor t s  t he 

pl ai n meani ng of  Wi s.  St at .  § 943. 70,  as i t  di d wi t h Wi s.  St at .  

§ 134. 90.   Subdi v i s i on ( 2) ( a) 6 of  § 943. 70 was not  a par t  of  t he 

or i gi nal  ver si on of  § 943. 70.   The l egi s l at ur e added t hat  

pr ovi s i on i n 1983 Wi sconsi n Act  438.   The dr af t i ng r ecor ds 

r eveal  t hat  t hen Deput y At t or ney Gener al ,  Ed Gar vey,  i n a memo 

dat ed Januar y 30,  1984 t o Repr esent at i ve Gar y Johnson and 

Senat or  Mor decai  Lee,  suggest ed t he addi t i on of  t he subd.  6 t o 

§ 943. 70 " t o cor r ect  an over si ght  i n t he or i gi nal  l aw. "   Hi s 

memo i ndi cat es t he Depar t ment  of  Just i ce' s concer n wi t h 

at t empt ed and act ual  penet r at i on of  comput er  syst ems t hr ough 

r est r i ct ed access codes and ot her  i nf or mat i on t hat  f aci l i t at ed 

access. 13 
                                                 

13 The Gar vey memo st at es:   

A s i mpl e phr ase such as " di scl oses r est r i ct ed access 
codes or  ot her  access i nf or mat i on t o unaut hor i zed 
per sons"  woul d suf f i ce t o cover  i nt ent i onal  
unaut hor i zed di scl osur e of  such i nf or mat i on.  

We quest i on whet her  t her e i s  a need f or  di f f er ent  
penal t i es f or  di scl osur e,  one i f  i t  r esul t s i n 
at t empt ed penet r at i on of  a syst em and anot her  i n case 
of  act ual  penet r at i on.  
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The pr ovi s i on was or i gi nal l y dr af t ed as f ol l ows:  

Di scl oses i nf or mat i on whi ch he or  she knows may enabl e 
anot her  per son t o access dat a,  comput er  pr ogr ams or  
suppor t i ng document at i on wi t hout  aut hor i zat i on.   Thi s 
subdi v i s i on appl i es onl y i f  anot her  per son act ual l y 
gai ns t hat  access.  

1983 A. B.  695 Dr af t  at  2.   However ,  i n t he cour se of  dr af t i ng 

amendment s,  i t  was changed t o t he cur r ent  ver si on:  

Di scl oses r est r i ct ed access codes or  ot her  r est r i ct ed 
access i nf or mat i on t o unaut hor i zed per sons.    

1983 Wi s.  Act  438,  § 5.   And f i nal l y,  t he Legi s l at i ve Ref er ence 

Bur eau' s st at ement  of  pur pose suppor t s our  pl ai n r eadi ng of  

subd.  ( 2) ( a) 6:   " The bi l l  pr ohi bi t s a per son f r om wi l f ul l y  and 

wi t hout  aut hor i zat i on di scl osi ng t o anot her  per son how t o access 

dat a,  comput er  pr ogr ams or  suppor t i ng document at i on. "   1983 A. B.  

695 Dr af t ,  LRB anal ysi s.  

¶39 I n sum,  we agr ee wi t h t he cour t  of  appeal s '  

const r uct i on of  Wi s.  St at .  § 943. 70( 2) ( a) 6,  t hat  i t  pr ohi bi t s  

t he unaut hor i zed di scl osur e of  codes,  passwor ds or  ot her  

i nf or mat i on t hat  gr ant s access t o r est r i ct ed- access syst ems.   

Bur bank Gr ease,  278 Wi s.  2d 698,  ¶45.   We al so agr ee wi t h t he 

cour t  of  appeal s '  concl usi on t hat  t he st at ut e was not  meant  t o 

cr i mi nal i ze t he di scl osur e of  al l  t ypes of  i nf or mat i on t hat  

coul d be st or ed on a comput er ,  when t hat  i nf or mat i on was 

obt ai ned wi t h aut hor i zat i on i n t he f i r st  i nst ance.   I d.   

Bur bank' s i nt er pr et at i on of  t he st at ut e woul d cr eat e t he over l y 

br oad r esul t  of  cr i mi nal i z i ng any unaut hor i zed di scl osur e of  

i nf or mat i on t hat  had once been st or ed on a comput er  t hat  had 

r est r i ct ed access,  even t hough t he i ndi v i dual  had aut hor i zat i on 
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t o access t he i nf or mat i on when he obt ai ned i t .   Not hi ng i n t he 

st at ut e suggest s t hat  i s  what  t he l egi s l at ur e meant  t o do.    

D.  Summar y Judgment  Revi ew 

 1.  Gener al  pr i nci pl es 

¶40 Appel l at e r evi ew of  summar y j udgment  deci s i ons 

i nvol ves sever al  st eps.   We f i r st  r evi ew t he compl ai nt  t o 

det er mi ne i f  i t  s t at es a c l ai m f or  r el i ef .   West phal  v.  Far mer s 

I ns.  Exch. ,  2003 WI  App 170,  ¶9,  266 Wi s.  2d 569,  669 N. W. 2d 

166.   We t hen exami ne t he answer  t o see i f  i t  j oi ns i ssues of  

f act  or  l aw.   I d.   Once we have concl uded t hat  t he compl ai nt  and 

answer  j oi n i ssue,  we exami ne t he movi ng par t y ' s af f i davi t s t o 

det er mi ne i f  t hey make a pr i ma f aci e showi ng t hat  i t  i s  

appr opr i at e t o gr ant  summar y j udgment  t o t he movant .   I d.   

Summar y j udgment  i s pr oper  i f  " t her e ar e no genui ne i ssues of  

mat er i al  f act  and [ one]  par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw. "   Baumei st er  v.  Aut omat ed Pr ods. ,  I nc. ,  2004 WI  

148,  ¶11,  277 Wi s.  2d 21,  690 N. W. 2d 1;  see al so Wi s.  St at .  

§ 802. 08( 2) .   I n eval uat i ng t he evi dence,  we dr aw al l  r easonabl e 

i nf er ences f r om t he evi dence i n t he l i ght  most  f avor abl e t o t he 

non- movi ng par t y.   Gr ams v.  Boss,  97 Wi s.  2d 332,  339,  294 

N. W. 2d 473 ( 1980) .  
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2.  The pl eadi ng of  c i v i l  l aw cl ai ms 

¶41 We begi n by exami ni ng Bur bank' s c i v i l  l aw cl ai ms 

agai nst  Sokol owski ,  Uni t ed Gr ease and Uni t ed Li qui d t hat  ar e not  

based on a st at ut or i l y- def i ned t r ade secr et ,  t o det er mi ne i f  al l  

f act s pl eaded wer e pr oved t r ue whet her  Bur bank woul d be ent i t l ed 

t o r el i ef .   West phal ,  266 Wi s.  2d 569,  ¶9.   The r emai ni ng cl ai ms 

ar e:   ( 1)  Sokol owski  br eached t he dut y of  l oyal t y he owed t o 

Bur bank as i t s  agent ;  ( 2)  Uni t ed Gr ease and Uni t ed Li qui d 

knowi ngl y ai ded and abet t ed Sokol owski ' s br each of  hi s dut y of  

l oyal t y;  ( 3)  al l  def endant s unl awf ul l y i nt er f er ed wi t h Bur bank' s  

busi ness r el at i onshi ps;  and ( 4)  al l  def endant s conspi r ed t o 

unl awf ul l y i nt er f er e wi t h Bur bank' s busi ness r el at i onshi ps.    

¶42 A cl ai m f or  t he br each of  an agent ' s dut y of  l oyal t y 

may sound bot h i n t or t  and i n cont r act .   See Aon,  2006 WI  App 4,  

___ Wi s.  2d ___,  ¶8;  Har man v.  La Cr osse Tr i bune,  117 Wi s.  2d 

448,  454- 55,  344 N. W. 2d 536 ( Ct .  App.  1984) .   When such a c l ai m 

i s made agai nst  an empl oyee,  t he f i r st  quest i on i s whet her  t he 

agent  has a f i duci ar y r el at i onshi p wi t h t he empl oyer .   Bur g v.  

Mi ni at ur e Pr eci s i on Component s,  I nc. ,  111 Wi s.  2d 1,  7- 8,  330 

N. W. 2d 192 ( 1983) .   I f  t he empl oyee i s a " key empl oyee, "  t hen a 

f i duci ar y dut y of  l oyal t y wi l l  exi st .   Aon,  2006 WI  App 4,  ___ 

Wi s.  2d ___,  ¶26 ( c i t i ng Bur g,  111 Wi s.  2d at  4- 7) .   Whet her  an 

empl oyee i s a " key empl oyee"  depends on t he pr eci se nat ur e of  

hi s or  her  empl oyment  dut i es,  whi ch det er mi nat i on r equi r es a 

f act ual  i nqui r y.   Aon,  2006 WI  App 4,  ___ Wi s.  2d ___,  ¶28.    

¶43 I f  a dut y of  l oyal t y exi st s,  and a t hi r d par t y 

encour ages and pr of i t s f r om a br each of  t he dut y  of  l oyal t y,  a 
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c l ai m f or  ai di ng and abet t i ng t he br each wi l l  l i e.   St .  Fr anci s 

Sav.  & Loan Ass' n v.  Hear t hsi de Homes,  I nc. ,  65 Wi s.  2d 74,  80,  

221 N. W. 2d 840 ( 1974) .   Thi s,  agai n,  i s  a f act  speci f i c  i nqui r y.   

I d.   

¶44 I nt er f er ence wi t h a pr esent  or  pr ospect i ve cont r act ual  

r el at i onshi p r equi r es pr oof  of  t he f ol l owi ng f i ve el ement s:   

" ( 1)  t he pl ai nt i f f  had a cont r act  or  pr ospect i ve cont r act ual  

r el at i onshi p wi t h a t hi r d par t y;  ( 2)  t he def endant  i nt er f er ed 

wi t h t he r el at i onshi p;  ( 3)  t he i nt er f er ence was i nt ent i onal ;  ( 4)  

a causal  connect i on exi st s bet ween t he i nt er f er ence and t he 

damages;  and ( 5)  t he def endant  was not  j ust i f i ed or  pr i v i l eged 

t o i nt er f er e. "   Hoey Out door  Adver . ,  I nc.  v.  Ri cci ,  2002 WI  App 

231,  ¶27,  256 Wi s.  2d 347,  653 N. W. 2d 763.   Al l  of  t hese 

el ement s r equi r e f ul l  f act ual  devel opment .  

¶45 However ,  " a c i v i l  pl eadi ng need not  def i ne i ssues or  

st at e det ai l ed f act s;  onl y ' f ai r  not i ce'  .  .  .  of  what  t he c l ai m 

i s and t he gr ounds upon whi ch i t  r est s"  ar e r equi r ed.   St at e ex 

r el .  Adel l  v.  Smi t h,  2001 WI  App 168,  ¶¶5- 6,  247 Wi s.  2d 260,  

633 N. W. 2d 231.   I t  i s  al so t r ue t hat  when a cour t  anal yzes a 

compl ai nt  t o det er mi ne whet her  i t  st at es a par t i cul ar  c l ai m f or  

r el i ef ,  t he l abel  gi ven t he cl ai m i n t he compl ai nt  i s  not  

di sposi t i ve.   Jost  v.  Dai r y l and Power  Coop. ,  45 Wi s.  2d 164,  

169- 70,  172 N. W. 2d 647 ( 1969) .   

¶46 We concl ude t hat  Bur bank has suf f i c i ent l y st at ed 

cl ai ms agai nst  t he def endant s.   For  exampl e,  r egar di ng Bur bank' s  

c l ai m t hat  Sokol owski  br eached t he dut y of  l oyal t y he owed 

Bur bank as i t s agent ,  Bur bank al l eged:  
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9.  .  .  .  pr i or  t o hi s depar t ur e f r om Bur bank,  
Sokol owski  obt ai ned a comput er  gener at ed r epor t  f r om 
Bur bank' s comput er  syst em,  cont ai ni ng val uabl e and 
conf i dent i al  i nf or mat i on about  t he busi ness 
r el at i onshi ps Bur bank had wi t h i t s cust omer s .  .  .  .  

.  .  .   

18.  As Pr ocur ement / Ter r i t or y Manager  at  Bur bank,  
Sokol owski  owed Bur bank cer t ai n dut i es of  an agent  t o 
a pr i nci pal ,  i ncl udi ng,  a dut y of  l oyal t y and a dut y 
not  t o di scl ose i nf or mat i on mat er i al  t o hi s agency.   
Sokol owski  st ood i n a conf i dent i al  r el at i onshi p t o 
Bur bank r egar di ng t he t r ade secr et s and ot her  
conf i dent i al  dat a pr ovi ded t o hi m as 
Pr ocur ement / Ter r i t or y Manager  at  Bur bank.  

Compl ai nt  ( Dane Count y Ci r .  Ct .  Jul y 30,  2002) .   I n r egar d t o 

Uni t ed Li qui d and Uni t ed Gr ease,  as wel l  as Sokol owski ,  Bur bank 

al l eged:  

 10.  Sokol owski  t ook i nf or mat i on he r ecei ved f r om 
Bur bank' s cust omer  dat abase and ent er ed or  di r ect ed 
someone t o ent er  t hat  i nf or mat i on i nt o Uni t ed Gr ease' s 
comput er  dat abase.  

 11.  Sokol owski  and Uni t ed Gr ease ar e usi ng t he 
val uabl e and conf i dent i al  i nf or mat i on obt ai ned f r om 
Bur bank t o sol i c i t  cust omer s of  Bur bank t o do busi ness 
wi t h Uni t ed Gr ease.  

 12.  As a r esul t  of  t he i l l egal  and unaut hor i zed 
use of  conf i dent i al  i nf or mat i on bel ongi ng t o Bur bank,  
Sokol owski  and Uni t ed Gr ease have succeeded i n 
di ver t i ng subst ant i al  cust omer  r el at i onshi ps away f r om 
Bur bank,  r esul t i ng i n l oss of  pr of i t s t o Bur bank.  

.  .  .   

 25.  Uni t ed Gr ease and Uni t ed Li qui d Wast e wer e 
awar e of  t he agency and ot her  dut i es owed by 
Sokol owski  t o Bur bank.   

 26.  Uni t ed Gr ease and Uni t ed Li qui d Wast e 
i nt ent i onal l y and wr ongf ul l y l ent  subst ant i al  
assi st ance t o ai d Sokol owski  i n br eachi ng hi s agency 
and ot her  dut i es t o Bur bank.    



No.  2004AP468   

 

29 
 

.  .  .   

 40.  .  .  .  Bur bank had cont r act ual  or  ot her  
ongoi ng busi ness r el at i onshi ps wi t h busi nesses i n t he 
f ood i ndust r y i n t he Upper  Mi dwest .   Bur bank had a 
r easonabl e expect at i on t hat  absent  i mpr oper  
i nt er f er ence by a t hi r d par t y,  t hese busi ness 
r el at i onshi ps woul d cont i nue f or  t he i ndef i ni t e 
f ut ur e.  

.  .  .   

 42.  .  .  .  Sokol owski  and Uni t ed Gr ease 
i nt ent i onal l y and i mpr oper l y i nt er f er ed wi t h Bur bank' s 
busi ness r el at i onshi ps wi t h i t s cust omer s by i nduci ng 
or  ot her wi se causi ng i t s cust omer s t o di scont i nue 
t hei r  busi ness r el at i onshi ps wi t h Bur bank.  

I d.   These al l egat i ons ar e suf f i c i ent  pl eadi ngs t o suppor t  t he 

r emai ni ng ci v i l  c l ai ms.   

¶47 Al l  def endant s ent er ed gener al  deni al s t o t he mat er i al  

f act s Bur bank asser t ed,  so we now move t o t he af f i davi t s i n 

suppor t  of  di smi ssi ng Bur bank' s compl ai nt  t o see i f  t hey make a 

pr i ma f aci e case f or  di smi ssal .   West phal ,  266 Wi s.  2d 569,  ¶9.  

3.  The af f i davi t s 

¶48 The def endant s '  af f i davi t s i n suppor t  of  summar y 

j udgment  di smi ssi ng t he compl ai nt  asser t  t hat  t he i nf or mat i on 

Sokol owski  used was not  suf f i c i ent l y conf i dent i al  t o war r ant  t he 

pr ot ect i ons t hat  Bur bank has cl ai med,  t hat  Sokol owski  used onl y 

i nf or mat i on t hat  he had aut hor i t y f r om Bur bank t o obt ai n,  t hat  

Sokol owski  had no agr eement  wi t h Bur bank t o keep i t s i nf or mat i on 

conf i dent i al  af t er  he t er mi nat ed hi s empl oyment ,  and t hat  t he 

i nf or mat i on he used i s avai l abl e f r om sour ces ot her  t han 

Bur bank' s r ecor ds.  



No.  2004AP468   

 

30 
 

¶49 We concl ude t hat  t hese af f i davi t s ar e i nsuf f i c i ent  t o 

est abl i sh t hat  t her e ar e no mat er i al  i ssues of  di sput ed f act  

r el at i ve t o Bur bank' s r emai ni ng cl ai ms.   For  exampl e,  di sput ed 

mat er i al  f act s i ncl ude t he det ai l s of  Sokol owski ' s 

r esponsi bi l i t i es whi l e empl oyed by Bur bank;  whet her  at  t he t i me 

t hat  he obt ai ned t he conf i dent i al  i nf or mat i on he ut i l i zed af t er  

he l ef t  Bur bank' s empl oyment ,  he was pl anni ng t o wor k f or  Uni t ed 

Li qui d;  t he cont ext  i n whi ch he si gned hi s acknowl edgement  of  

Bur bank' s code of  conduct  t hat  pr ecl uded t he di scl osur e of  

conf i dent i al  i nf or mat i on and whet her  Bur bank woul d have empl oyed 

hi m i f  he r ef used t o s i gn;  and t he par t i c i pat i on,  or  l ack 

t her eof ,  by Uni t ed Gr ease and Uni t ed Li qui d i n t he obt ai ni ng and 

usi ng of  Bur bank' s conf i dent i al  i nf or mat i on.   Al l  of  t hese 

i ssues,  and many mor e,  awai t  t he devel opment  of  a f ul l  f act ual  

r ecor d at  t r i al .   Accor di ngl y,  t he cour t  of  appeal s er r ed when 

i t  af f i r med t he ci r cui t  cour t ' s  summar y j udgment  di smi ssi ng 

Bur bank' s compl ai nt .    

I I I .   CONCLUSI ON 

¶50 To summar i ze,  we concl ude t hat  Wi s.  St at .  

§ 134. 90( 6) ( a)  does not  pr ecl ude al l  ot her  c i v i l  r emedi es based 

on t he mi sappr opr i at i on of  conf i dent i al  i nf or mat i on i f  t he 

i nf or mat i on i s  not  def i ned as a t r ade secr et  under  

§ 134. 90( 1) ( c) .   Accor di ngl y ,  i n t he case bef or e us,  

§ 134. 90( 6) ( b) 2 per mi t s c i v i l  t or t  r emedi es based on t he 

mi sappr opr i at i on of  conf i dent i al  i nf or mat i on.   Ther ef or e,  

because t he pl ai nt i f f ' s  compl ai nt  st at ed ot her  common l aw cl ai ms 

and because mat er i al  f act s r el evant  t o t hose cl ai ms ar e 
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di sput ed,  i t  was er r or  t o di smi ss t he compl ai nt .   However ,  we 

al so concl ude t hat  Wi s.  St at .  § 943. 70( 2)  does not  appl y when an 

i ndi v i dual  l awf ul l y obt ai ns comput er - st or ed conf i dent i al  

i nf or mat i on,  but  l at er  mi sappr opr i at es i t .   Ther ef or e,  t he 

pl ai nt i f f ' s  § 943. 70( 2)  c l ai m was pr oper l y di smi ssed on summar y 

j udgment .   Accor di ngl y,  we af f i r m i n par t ;  r ever se i n par t  and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ;  r ever sed i n par t  and r emanded.  
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¶51 ANN WALSH BRADLEY,  J.    (dissenting).  Thi s cour t  i s 

not  i nt er pr et i ng Wi s.  St at .  § 134. 90 i n a vacuum. 1  Sect i on 

134. 90 i s based on t he Uni f or m Tr ade Secr et s Act  ( UTSA) ,  whi ch 

44 st at es have adopt ed i n some f or m.   See Uni f .  Tr ade Secr et s 

Act  ( amended 1985) ,  14 U. L. A.  529 ( Mast er  ed.  2005) .   Many 

st at es have al r eady wei ghed i n on t he i nt er pr et at i on of  t hi s 

uni f or m l aw.  

¶52 What  i s r emar kabl e about  t he maj or i t y opi ni on i s i t s 

di sr egar d of  t he l egi s l at i ve di r ect i ve t hat  § 134. 90 be 

i nt er pr et ed t o " make uni f or m t he l aw r el at i ng t o 

mi sappr opr i at i on of  t r ade secr et s among t he st at es. "   Sect i on 

134. 90( 7) .   Al t hough t he maj or i t y opi ni on set s f or t h a l i t any of  

cases i n f oot not es,  i t  f ai l s  t o r ecogni ze t hat  a l i s t i ng of  UTSA 

cases i s no subst i t ut e f or  t he mandat ed uni f or mi t y anal ysi s.   

Why does t he maj or i t y i gnor e t he l egi s l at i ve di r ect i ve t hat  

§ 134. 90 be const r ued t o f ur t her  a uni f or m i nt er pr et at i on of  

UTSA among t he st at es? 

¶53 The maj or i t y unabashedl y answer s t he quest i on.   I t  

does not  t hi nk t hat  t he uni f or mi t y goal  i s  al l  t hat  i mpor t ant ,  

so i t  cast s i t  asi de.   Rat her ,  what  i s of  pr i me i mpor t ance t o 

t he maj or i t y i s i t s own pur por t ed pl ai n- l anguage const r uct i on of  

t he st at ut e:  " cases f r om ot her  j ur i sdi ct i ons cannot  subst i t ut e 

f or  our  const r uct i on of  t he r el evant  Wi sconsi n St at ut e. "   

Maj or i t y op. ,  ¶32.   Lest  t he r eader  t hi nk t hat  t hi s di sr egar d of  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on.    
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t he l egi s l at i ve di r ect i ve i s an i sol at ed st at ement  i n i t s 

opi ni on,  such di sr egar d per meat es t he maj or i t y ' s anal ysi s.  

¶54 Not  onl y does t he maj or i t y di sr egar d t he di r ect i ve of  

t he l egi s l at ur e on how t hi s st at ut e shoul d be i nt er pr et ed,  but  

al so i t  concl udes t hat  i t s own pur por t ed pl ai n- l anguage 

i nt er pr et at i on i s t he onl y " r easonabl e i nt er pr et at i on. "   I d. ,  

¶28.   I n t he wake of  i t s  concl usi on,  t he maj or i t y di scar ds what  

t he cour t  of  appeal s and l egal  comment at or s descr i be as t he 

cor r ect  or  pr evai l i ng i nt er pr et at i on.   Because t he maj or i t y ' s 

appr oach under mi nes t he uni f or mi t y goal  of  UTSA,  I  r espect f ul l y 

di ssent .  

I  

¶55 One essent i al  goal  of  UTSA i s t o make uni f or m t he l aw 

of  t he st at es adopt i ng i t .   I ndeed,  t he l egi s l at ur e speci f i cal l y 

adopt ed t hi s goal  as a di r ect i ve i n § 134. 90( 7) :   " Thi s sect i on 

shal l  be appl i ed and const r ued t o make uni f or m t he l aw r el at i ng 

t o mi sappr opr i at i on of  t r ade secr et s among st at es enact i ng 

subst ant i al l y  i dent i cal  l aws. "   Bot h t he dr af t er s of  UTSA and 

t he l egi s l at ur e have r ecogni zed t he need f or  uni f or mi t y i n a 

wor l d of  busi ness wher e t r ansact i ons occur  bet ween st at es as 

f r equent l y as wi t hi n one st at e' s bor der s.  

¶56 At  most ,  t he maj or i t y pays l i p ser vi ce t o UTSA' s 

uni f or mi t y goal  and t he cor r espondi ng l egi s l at i ve di r ect i ve.   I t  

f ai l s  t o engage i n t he necessar y anal ysi s t o det er mi ne what  i s 

t he uni f or m i nt er pr et at i on of  t he pr eempt i on pr ovi s i ons i n UTSA 

or  how cases deci ded by cour t s i n ot her  UTSA j ur i sdi ct i ons 

anal yze t he l anguage i n t hese pr ovi s i ons.  
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¶57 I nst ead,  t he maj or i t y r easons t hat  i t s i nt er pr et at i on 

pr omot es t he r equi r ed uni f or mi t y of  i nt er pr et at i on because:  ( 1)  

i t s i nt er pr et at i on i s based on t he pl ai n meani ng of  t he wor ds 

" t r ade secr et , "  ( 2)  ot her  st at es have t he same l anguage i n t he 

st at ut e,  and ( 3)  some of  t hose st at es'  i nt er pr et at i ons of  UTSA 

ar e i n accor d wi t h i t s i nt er pr et at i on.   I t  r easons " [ our ]  

const r uct i on i n t hi s r egar d i s i n accor d wi t h t he pr omot i on of  

uni f or mi t y by [ § 134. 90( 7) ] ,  because t he st at ut or y def i ni t i on of  

a t r ade secr et  i s  made uni f or m t hr oughout  t he st at es enact i ng a 

ver si on of  t he Uni f or m Tr ade Secr et s Act  ( UTSA) ,  and our  

appl i cat i on of  t hat  def i ni t i on has been i n accor d wi t h ot her  

UTSA j ur i sdi ct i ons. "   Maj or i t y op. ,  ¶26.  

¶58 Of  cour se ot her  st at es have t he same l anguage i n t he 

st at ut e.   That  i s t he nat ur e of  uni f or m l aws.   The quest i on i s 

not  whet her  ot her  st at es have t he same l anguage,  but  r at her  how 

do ot her  st at es i nt er pr et  t hat  l anguage and why do t hey 

i nt er pr et  i t  t hat  way? 

¶59 The maj or i t y does not  seem t o car e about  t he answer .   

Concl udi ng t hat  i t s anal ysi s of  t he pl ai n l anguage of  t he 

st at ut e " r esul t s  i n onl y one r easonabl e i nt er pr et at i on, "  i t  

decl ar es t hat  t he " st at ut e i s not  ambi guous. "   I d. ,  ¶28.   What  

about  st at es t hat  i nt er pr et  t he st at ut e di f f er ent l y t han does 

t he maj or i t y?  Why i s t he i nt er pr et at i on gi ven by cour t s i n 

t hose st at es unr easonabl e? 

¶60 The maj or i t y weakl y at t empt s t o addr ess t hese 

quest i ons.   I t  does not  anal yze t he i nt er pr et at i ons of  ot her  

st at es obser vi ng onl y t hat  " cases f r om ot her  j ur i sdi ct i ons 
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cannot  subst i t ut e f or  our  const r uct i on of  t he r el evant  Wi sconsi n 

St at ut e. "   I d. ,  ¶32.  

¶61 Fur t her mor e,  t he maj or i t y asser t s t hat  a number  of  

UTSA cases f r om ot her  j ur i sdi ct i ons ar e di st i ngui shabl e because 

" t hey r el i ed onl y on t he nat ur e of  t he UTSA as cr eat i ng 

gener al l y uni f or m l aws. "   I d. ,  ¶30.   Thi s asser t i on i s speci ous.   

The maj or i t y i s  di st i ngui shi ng t hese cases f or  doi ng pr eci sel y  

what  t hey wer e supposed t o do ( and pr eci sel y what  t he 

l egi s l at ur e has di r ect ed t hi s  cour t  t o do i n § 134. 90( 7) ) :   

appl y and const r ue § 134. 90 i n a manner  t o make t he l aw uni f or m 

among st at es adopt i ng UTSA.  

¶62 I n di scar di ng ot her  st at es'  i nt er pr et at i ons,  t he 

maj or i t y st ands t he l egi s l at i ve di r ect i ve of  uni f or mi t y on i t s  

head.   What  i s needed i s a t hought f ul  anal ysi s of  t he 

i nt er pr et at i ons of  ot her  st at es.   I nst ead,  t he maj or i t y st r i kes 

out  on i t s own pat h t hat  begi ns and ends wi t h i t s own pur por t ed 

pl ai n- l anguage const r uct i on.   I r oni cal l y,  t he maj or i t y does not  

expl ai n how i t s i nt er pr et at i on of  § 134. 90( 6)  compor t s wi t h t he 

pl ai n l anguage of  § 134. 90( 7) ,  t he l egi s l at i ve di r ect i ve f or  a 

uni f or m i nt er pr et at i on.  

¶63 I  acknowl edge t hat  cour t s acr oss j ur i sdi ct i ons may be 

l ess t han absol ut el y uni f or m i n t hei r  appr oaches t o UTSA 

pr eempt i on.   Thi s l ack of  absol ut e uni f or mi t y,  however ,  does not  

mean t hat  t hi s cour t  shoul d di scar d ever yt hi ng t hey have sai d.   

Al t hough l egi t i mat e debat e may r emai n as t o what  r ul e of  

pr eempt i on UTSA di ct at es,  t he maj or i t y shoul d at  l east  

meani ngf ul l y engage i n t hat  debat e.  
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¶64 St andi ng i n cont r ast  t o t he maj or i t y ' s appr oach i s 

t hat  of  t he cour t  of  appeal s.   Unl i ke t he maj or i t y,  t he cour t  of  

appeal s '  deci s i on under t akes an anal ysi s of  t he i nt er pr et at i ons 

t hat  cour t s i n ot her  UTSA j ur i sdi ct i ons have gi ven t o t he UTSA 

pr eempt i on pr ovi s i ons embodi ed i n § 134. 90( 6) .   See Bur bank 

Gr ease Ser vs. ,  LLC v.  Sokol owski ,  2005 WI  App 28,  ¶¶29- 37,  278 

Wi s.  2d 698,  693 N. W. 2d 89.  

¶65 The cour t  of  appeal s det er mi ned t hat  i f  common l aw 

cl ai ms f or  unaut hor i zed use of  conf i dent i al  i nf or mat i on t hat  di d 

not  meet  t he st at ut or y def i ni t i on of  a t r ade secr et  wer e 

per mi t t ed,  t he r esul t  woul d under mi ne t he uni f or mi t y and cl ar i t y  

t hat  mot i vat ed t he cr eat i on and passage of  UTSA.   I d. ,  ¶30.   I t  

f ur t her  det er mi ned t hat  t he pr evai l i ng r ul e i n most  UTSA 

j ur i sdi ct i ons i s t hat  UTSA i s meant  t o r epl ace t or t  c l ai ms f or  

unaut hor i zed use of  conf i dent i al  i nf or mat i on wi t h a s i ngl e 

st at ut or y cause of  act i on.   I d. ,  ¶35.  

¶66 The cour t  of  appeal s f ound t hi s r ul e per suasi ve.   I t  

t her ef or e concl uded t hat  § 134. 90( 6)  pr eempt s common l aw cl ai ms,  

however  denomi nat ed,  t hat  ar e based sol el y on al l egat i ons or  

evi dence of  unaut hor i zed use of  conf i dent i al  i nf or mat i on,  

r egar dl ess of  whet her  t hat  i nf or mat i on meet s t he st at ut or y 

def i ni t i on of  a t r ade secr et .   I d. ,  ¶37.    

¶67 I  l aud t he cour t  of  appeal s f or  i t s  anal ysi s of  UTSA 

case l aw i n l i ght  of  t he pur poses of  UTSA i n or der  t o r each what  

i t  deemed t he pr oper  i nt er pr et at i on of  § 134. 90( 6) .   The cour t  

of  appeal s cor r ect l y sought  t o f ur t her  UTSA' s uni f or mi t y goal  
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and obey t he cor r espondi ng l egi s l at i ve di r ect i ve i n § 134. 90( 7) .   

I f  onl y t he maj or i t y woul d do t he same.  

¶68 The cour t  of  appeal s '  i nt er pr et at i on of  UTSA' s 

pr eempt i on pr ovi s i on i s cont r ar y t o t he maj or i t y ' s 

i nt er pr et at i on but  consi st ent  wi t h t hat  of  l egal  comment at or s.   

One such comment at or ,  Rober t  Uni kel ,  expl ai ns i n det ai l .   He 

di v i des t he case l aw i n UTSA j ur i sdi ct i ons i nt o t hr ee vi ews.   

See Rober t  Uni kel ,  Br i dgi ng t he " Tr ade Secr et "  Gap:   Pr ot ect i ng 

" Conf i dent i al  I nf or mat i on"  Not  Ri s i ng t o t he Level  of  Tr ade 

Secr et s,  29 Loy.  U.  Chi .  L. J.  841,  886- 87 ( Summer  1998) .   Under  

t he f i r st  v i ew,  whi ch i s t he v i ew adopt ed by t he cour t  of  

appeal s and r ej ect ed by t he maj or i t y opi ni on,  t her e i s  

pr eempt i on of  al l  non- UTSA cl ai ms f or  t he pr ot ect i on of  bot h 

t r ade secr et s and ot her  conf i dent i al  i nf or mat i on.   I d.  at  886.   

Uni kel  expl ai ns t hat ,  absent  cont r ar y l egi s l at i ve gui dance by a 

st at e,  t hi s v i ew " i s t he most  r easonabl e. "   I d.  at  887.   

Cont r ast  t he maj or i t y opi ni on:   " Our  anal ysi s .  .  .  r esul t s i n 

onl y one r easonabl e i nt er pr et at i on. "   Maj or i t y op. ,  ¶28.  

¶69 Ar e Uni kel  and t he cour t  of  appeal s unr easonabl e,  or  

i s  t he maj or i t y?  Her e i s Uni kel ' s  expl anat i on f or  why t he 

i nt er pr et at i on of  UTSA appl i ed by t he cour t  of  appeal s i s t he 

mor e r easonabl e:  

Per mi t t i ng l i t i gant s i n UTSA st at es t o asser t  common-
l aw cl ai ms f or  t he mi sappr opr i at i on or  mi suse of  
conf i dent i al  dat a woul d r educe t he UTSA t o j ust  
anot her  basi s f or  r ecover y and l eave pr i or  l aw 
ef f ect i vel y unt ouched.   Fur t her ,  by expr essl y 
exempt i ng " cont r act ual  r emedi es,  whet her  or  not  based 
upon mi sappr opr i at i on of  a t r ade secr et "  and " ot her  
c i v i l  r emedi es t hat  ar e not  based upon 
mi sappr opr i at i on of  a t r ade secr et "  f r om i t s 
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pr eempt i ve penumbr a,  t he UTSA makes cl ear  t hat  onl y 
t hose cl ai ms addr essi ng or  ar i s i ng out  of  wr ongs 
di st i nct  f r om pur e i nf or mat i on pi r acy sur vi ve passage 
of  t he t r ade secr et  st at ut e.   I ndeed,  cont r ar y  
i nt er pr et at i ons of  t he UTSA' s " Ef f ect  on Ot her  Law"   
pr ovi s i on [ § 134. 90( 6)  i n Wi sconsi n] ,  such as t hose 
embodi ed i n t he second and t hi r d v i ews of  UTSA 
pr eempt i on,  ef f ect i vel y negat e t he UTSA' s goal  of  
pr omot i ng uni f or mi t y i n " t r ade secr et s"  l aw.   
Addi t i onal l y,  t hese cont r ar y i nt er pr et at i ons r ender  
t he st at ut or y pr eempt i on pr ovi s i on ef f ect i vel y 
meani ngl ess.  

Br i dgi ng t he " Tr ade Secr et "  Gap,  at  888 ( emphasi s added;  

f oot not es omi t t ed) .   

¶70 Thus,  t he maj or i t y opi ni on has adopt ed one of  t he 

v i ews t hat  Uni kel  says " r ender [ s]  t he st at ut or y pr eempt i on 

pr ovi s i on ef f ect i vel y meani ngl ess. "   I d.   That  does not  sound 

ver y r easonabl e t o me.  

¶71 Mor eover ,  t he cour t  of  appeal s and Uni kel  do not  st and 

al one.   Anot her  comment at or ' s i nt er pr et at i on of  UTSA,  l i ke t hat  

of  Uni kel  and t he cour t  of  appeal s,  i s  t hat  t he i nt ent  of  UTSA 

was t o pr eempt  common l aw cl ai ms based on " al l egedl y secr et  

i nf or mat i on"  r egar dl ess of  whet her  such i nf or mat i on woul d 

pr evi ousl y have been denomi nat ed a " t r ade secr et " :  

 Begi nni ng i n t he l at e 1990s,  cour t s appl y i ng UTSA 
i n st at es ar ound t he count r y have r ul ed t hat  many 
al t er nat i ve t r ade secr et  c l ai ms——al l eged as unf ai r  
compet i t i on,  common l aw mi sappr opr i at i on,  unj ust  
enr i chment ,  and so f or t h——ar e pr e- empt ed by t he UTSA' s 
st at ut or y scheme.  .  .  .   The common t hr ead among t hese 
cases i s t hat  each st at e' s l egi s l at ur e i nt ended t o 
occupy t he f i el d of  c l ai ms i nvol v i ng al l egedl y secr et  
i nf or mat i on t hr ough t he UTSA.  

Tai t  Gr aves,  A Tr ade Secr et  by Any Ot her  Name i s St i l l  a Tr ade 

Secr et :   Why UTSA Pr e- empt i on Mat t er s,  10 I nt el l .  Pr op.  St r at . ,  

No.  7,  3 ( Apr i l  2004)  ( emphasi s added) .  



No.   2004AP468. awb 

 

8 
 

¶72 I n t he end,  t he maj or i t y di scar ds al l  i nt er pr et at i ons 

of  UTSA but  i t s own,  concl udi ng t hat  i t s pur por t ed pl ai n-

l anguage i nt er pr et at i on i s t he onl y r easonabl e one.   I n t he wake 

of  i t s  concl usi on,  t he maj or i t y r ej ect s what  t he cour t  of  

appeal s and l egal  comment at or s descr i be as t he cor r ect  or  

pr evai l i ng i nt er pr et at i on.   The maj or i t y t her eby under mi nes t he 

uni f or mi t y goal  of  UTSA and vi ol at es t he cor r espondi ng 

l egi s l at i ve di r ect i ve i n § 134. 90( 7) .    

I I  

¶73 The pr obl em wi t h t he maj or i t y opi ni on i s ampl i f i ed by 

i t s appr oach t o t he def i ni t i on of  " t r ade secr et "  i n 

§ 134. 90( 1) ( c) .   Al t hough t hi s cour t  was not  asked t o r evi ew 

whet her  Bur bank' s cust omer  i nf or mat i on was a " t r ade secr et "  

under  t he st at ut or y def i ni t i on, 2 t he scope of  t hat  def i ni t i on i s 

pi vot al  i n i nt er pr et i ng t he pr eempt i on pr ovi s i ons i n UTSA.   Thi s 

much t he maj or i t y seems t o r ecogni ze.   See maj or i t y op. ,  ¶19.  

¶74 The maj or i t y concl udes,  however ,  t hat  § 134. 90( 6)  does 

not  pr eempt  c i v i l  r emedi es based on mi sappr opr i at i on of  

" conf i dent i al  i nf or mat i on"  t hat  f al l s  out si de t he st at ut or y 

def i ni t i on of  a " t r ade secr et . "   Maj or i t y op. ,  ¶1.   The maj or i t y  

t her eby di st i ngui shes bet ween " st at ut or i l y- def i ned"  t r ade 

secr et s as act i onabl e under  UTSA and ot her  " conf i dent i al  

i nf or mat i on"  as act i onabl e under  Wi sconsi n common l aw.   I d. ,  

¶24.   Such a di s t i nct i on,  however ,  may be j ust  what  t he dr af t er s 

                                                 
2 Bur bank di d not  seek r evi ew of  t he cour t  of  appeal s '  

det er mi nat i on t hat  i t s cust omer  i nf or mat i on was not  a " t r ade 
secr et "  as def i ned i n Wi s.  St at .  § 134. 90( 1) ( c) .  
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of  UTSA ( and t he Wi sconsi n l egi s l at ur e i n adopt i ng UTSA)  sought  

t o avoi d.  

¶75 The maj or i t y ' s concl usi on agai n appear s t o be at  odds 

wi t h t he i nt er pr et at i on gi ven UTSA by l egal  comment at or s.   

Accor di ng t o one comment at or ,  UTSA was i nt ended t o di v i de 

i nf or mat i on i nt o t wo cat egor i es:   ( 1)  act i onabl e " t r ade secr et s"  

and ( 2)  unpr ot ect ed knowl edge or  ski l l .   For  exampl e,  one 

comment at or  wr i t es:  

The Rest at ement  of  Unf ai r  Compet i t i on,  f ol l owi ng 
t he l ead of  t he Uni f or m Tr ade Secr et s Act  and cases 
f ol l owi ng t he Act ,  el i mi nat es t he di st i nct i on bet ween 
i nf or mat i on t hat  i s a t r ade secr et  and ot her  
conf i dent i al  i nf or mat i on.   Al l  secr et  i nf or mat i on of  
economi c val ue f al l s wi t hi n t he def i ni t i on of  t r ade 
secr et s.   Tr ade secr et s ar e pr ot ect ed agai nst  any 
mi sappr opr i at i on.  

Edmund W.  Ki t ch,  The Expansi on of  Tr ade Secr ecy Pr ot ect i on and 

t he Mobi l i t y  of  Management  Empl oyees:   A New Pr obl em f or  t he 

Law,  47 S. C.  L.  Rev.  659,  662 ( Summer  1996)  ( emphasi s added;  

f oot not es omi t t ed) .  

 ¶76 Si mi l ar l y,  Uni kel  st at es t hat  UTSA r ef l ect s a " ' t wo-

t i er ed'  appr oach t o t he pr ot ect i on of  commer ci al  knowl edge——an 

appr oach i n whi ch i nf or mat i on i s c l assi f i ed onl y as ei t her  a 

pr ot ect ed ' t r ade secr et '  or  unpr ot ect ed ' gener al  ski l l  and 

knowl edge. ' "   Br i dgi ng t he " Tr ade Secr et "  Gap,  at  868. 3 

                                                 
3  Uni kel  char act er i zes bot h t he Fi r st  Rest at ement  of  Tor t s 

and t he Thi r d Rest at ement  of  Unf ai r  Compet i t i on as r ef l ect i ng 
t he same appr oach.   Rober t  Uni kel ,  Br i dgi ng t he " Tr ade Secr et "  
Gap:   Pr ot ect i ng " Conf i dent i al  I nf or mat i on"  Not  Ri s i ng t o t he 
Level  of  Tr ade Secr et s,  29 Loy.  U.  Chi .  L. J.  841,  867- 68 ( Summer  
1998) .   He i s somewhat  cr i t i cal  of  t hi s t wo- cat egor y appr oach,  
however ,  and he ar gues f or  a t hr ee- cat egor y appr oach.   I d.   
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¶77 To t he ext ent  t hese comment at or s ar e cor r ect ,  t he 

maj or i t y ' s const r uct i on of  § 134. 90 i s not .   I f  t hese 

comment at or s ar e cor r ect ,  i t  woul d appear  t hat  common l aw causes 

of  act i on f or  mi sappr opr i at i on of  " conf i dent i al  i nf or mat i on"  

t hat  i s  not  a " t r ade secr et "  under  UTSA ar e no l onger  avai l abl e 

i n UTSA st at es such as Wi sconsi n.  

¶78 The maj or i t y ' s const r uct i on of  § 134. 90( 6)  woul d 

under mi ne uni f or mi t y i f  cour t s i n ot her  st at es gave t hei r  

anal ogous pr ovi s i ons of  UTSA such a const r uct i on.   I f  l i t i gant s  

i n t he var i ous st at es coul d mai nt ai n common l aw cl ai ms f or  

mi sappr opr i at i on of  " conf i dent i al  i nf or mat i on"  t hat  does not  

r i se t o t he l evel  of  a UTSA- def i ned " t r ade secr et , "  t hen t r ade 

secr et  l aw acr oss j ur i sdi ct i ons woul d cont i nue t o depend on t he 

var yi ng common l aw r ul es as t o mi sappr opr i at i on of  economi cal l y-

val uabl e secr et  i nf or mat i on.   The maj or i t y does not  endeavor  t o 

expl ai n how t hi s coul d have been t he i nt ent  of  ei t her  t he 

dr af t er s of  UTSA or  t he l egi s l at ur e.  

I I I  

¶79 I n sum,  t he maj or i t y di sr egar ds t he uni f or mi t y goal  of  

UTSA,  di sobeyi ng t he l egi s l at i ve di r ect i ve t hat  § 134. 90 be 

const r ued t o f ur t her  a uni f or m i nt er pr et at i on of  UTSA among t he 

st at es.   Because I  di sagr ee wi t h t he maj or i t y ' s appr oach,  I  

r espect f ul l y di ssent .  

¶80 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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